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Address by Ombudsman to the
Organisation for Security and Co-operation in Europe
2011 OSCE Mediterranean Conference on the Mediterranean Partners and the OSCE:
 Democratic Transformation: 
Challenges and opportunities in the Mediterranean Region.
Budva, Montenegro, 10 and 11 October, 2011.  
Session 1:	The role of the Police and the Armed Forces in Democratic Societies.  
This session focused primarily on: 
· Police Reform
· Promoting Police – Public Partnership
· Democratic control of the Armed Forces, with reference to FSC Decision No. 1/08 promoting awareness and outreach on the Code of conduct on Political-Military Aspects of Security among the Partners for Co-operation.
The Ombudsman was introduced by H.E. Ambassador Cornel Feruta, Head of the Permanent Mission of Romania to the OSCE.  

Your Excellency, Mr. Chairman,
May I thank you for your kind introduction and this opportunity to present my ideas for discussion.  

“The Relationship between Armed Forces and Civil Power in the Transformation to and Preservation of Democracy”


“In giving rights to others which belong to them, 
We give rights to ourselves and to our Country.”
JFK.

Your Excellencies, Honoured Guests and fellow travellers whose objective is to raise awareness about good governance, fair treatment, and Universal Human Rights for all our citizens.  
Indeed I have a dilemma now about how best to convey my ideas to you because at the coffee break, I was asked by the Chairman to reduce the time I intended to spend sharing my thoughts with you on this discussion paper and, just now, I have been requested to speak slowly for the Interpreters who are finding it difficult if people speak too quickly.  
This brings to mind a memory of   when I was a little girl: my parents had an Indian friend who made quite impression with all his sayings which seemed so wise and witty.  One day, I heard him say that he had apologised to his friend for writing him a long letter because he didn’t have the time to write him a short letter.  Many years later, I was to discover that this’ saying’ was attributable to a famous Irish writer…  The lesson I learned from this experience was that ideas are free – that they have no nationality -   no borders.
Your Excellencies, and guests, we meet to discuss fundamental issues that pertain to the transformation to democratic stability and, in this session, issues specifically related to the role of the Police and Armed Forces in democracy at a challenging time.  In recent months we have witnessed the collapse of some authoritarian and egotistical regimes largely due to the spirit, courage, and bravery of ordinary citizens.  
May I say at the outset that the ideas I wish to share today are aimed at promoting further discussion about the concept of ‘Citizens in Uniform’ and its part supporting transformation.  It is my endeavour to persuade you of the significance of this approach to the management of Security Forces in a democratic system.
Several regimes, whose very existence, in part, was buttressed by the unquestioning loyalty of a myriad of Police, Military and Security Services, have been confronted and called to account by citizens seeking a voice, a right to be heard in the pursuit of self determination.
The circumstances in every country have been different.  Perhaps, the lasting legacy, of these recent events will be a testament, once again to the power of ordinary citizens to resist and challenge oppressive exploitation and power.  It reminds us, yet again, of the tumult within human desperation, as referred to earlier by His Excellency Petros Efthymiou, President of the OSCE Parliamentary Assembly - and supports the assertion that the exercise of power cannot, for the long term, be monopolised by an autocracy.  
Can we deny that in a democratic society all power must be ultimately vested in the people?  I would respectfully suggest that this sovereignty is maintained by the essential elements espoused in the doctrine of separation of powers so that the Legislature, Executive, and Judiciary serve the people by performing their responsibilities independently.  The Rule of Law, with constitutional and fair procedures, depends on an independent Judiciary that must be unfettered and enabled to discharge its duty without fear or favour.
I submit that power which is exercised in contempt of, or without the freely given consent of citizens, is illusory and, ultimately, no matter how entrenched, no matter how powerful a regime appears, no system can hope to annul the voice of its citizens united in the quest for freedom, without doing great harm.  
In 1989, I watched, at times with incredulity, as fortresses, both real and theoretical, tumbled across Europe; like the scenes we have witnessed in recent months in what is described as ‘The Arab Spring’, that resistance was driven by citizens. The events of 1989, heralded a new era for the Continent of Europe but we must acknowledge the difficulties and challenges that emerged in carving out the new arrangements.
In Ireland, we have encountered  many  difficulties in our struggle for independence: In our recent history, we worked through a ‘Peace Process’ to try to resolve sectarian divisions and troubles in Northern Ireland with the aim, in the first instance, of establishing structures to enable ‘power-sharing’ between those who had been politically opposed. 
After some 30 years, in our recent history of violence, when one of our Poets – and Noble Laureate – Seamus Heaney – while reflecting the mood of many people at that time, spoke out the words:        “.....the voice of reason has grown hoarse.”
We came to realise that it was time to stop looking through a large ‘rear view mirror’ and, instead of handing on the legacy of a burden of hatred and revenge to our children, and to our grandchildren, we needed transformation and reconciliation processes to engage the humanity and shared interests of minds and hearts.
There is a phrase that is often used about elections in my Country and the perceived gap that can appear between the vision of political campaign rhetoric and the actual realities of Government.  The phrase is:
	“Campaign in poetry – govern in prose”.
I think that that phrase is apt at this time - in many contexts – particularly as States that have emerged from periods of authoritarian power move beyond the initial heady days of gaining liberation and need to confront the arguably more complex and daunting tasks of Nation-building and Institutional reforms.
I am sure you will agree that the role and remit of Police and Military Forces is a crucial policy aspect for any State.  As human beings, we have been grappling a long time with the inevitable tensions between public order and individual liberty in our societies.
The institutional responses devised to mediate this relationship are inevitably evolving.  There is no one “off the shelf” model that can be singularly transferred from one jurisdiction to another.  Even the longest established democracies are continually developing institutional structures and policies to address this issue and strike the right balance.  
As with all things precious, that balance on the road to freedom and democracy is fragile and vulnerable.  
That is certainly true in the Irish experience and in our history.
The Irish State came into existence in 1922 after a War of Independence.  The nature of that State itself caused division among the Political and Military Forces that had together fought against Britain to secure independence.  That division rapidly evolved from a political schism into a Civil War.  A minority of the population opposed, in principal, the compromise with Britain, that resulted in the foundation of the State and a number of them were prepared to voice their opposition through violence consequently the new Irish Republic did not have the easiest of births.
So let me emphasise, ladies and gentlemen, that I speak with no tone of condescension or seek to imply that our ways are the best ways.  However, I can speak with empathy, from the perspective of my limited experience, but experience nonetheless in the area of civilian oversight of military administrative matters, to those who are facing challenges in   integrating their security forces into a new democratic frame work. 
The themes of this gathering are discussed within a relationship of partnership and, to my mind that means sharing.
Looking back at the establishment of the Irish Republic what is noticeable, despite the turmoil and bloodshed of that era, is how rapidly the Irish Police and Defence Forces were to gain the support and loyalty of the vast majority of the people.  There were many reasons for this, but perhaps, most relevant to our discussions here are that:
There was a clear division set out in our Founding Constitution between the Civilian authority – the elected Government with a democratic mandate, and the Military and Police Services that must under-pin our democracy with an independent Judiciary safeguarded by the Constitution.  A deeply ingrained belief is that the civilian authority represents the legitimate will of the citizens and that the Military and Police services are servants of this sacrosanct democratic power which they protect.  In essence, the Military Forces protect the sovereignty of the State and provide their services in aid of civil power as being democratically elected.  The leadership of both the democratically elected Parliament and the Security Forces are entrusted to provide a living embodiment of the doctrine of the separation of powers to which I have already referred, with mutual respect and recognition of their distinct Constitutional roles.

May I suggest that these vital building blocks have been crucial to the legitimacy and popular support for our Defence and Police Forces in Ireland.  With these foundations secure, our democracy has been able to address and adapt to ongoing challenges that have arisen over the decade.  In recent years, in response to genuine issues of public concern, we have devised new Institutional structures to improve accountability and transparency in Policing and Military administration and practices.
In terms of policing, we have established a specific independent Garda Siochána Ombudsman Commission.  
I bring your attention to the significance of language here in that if you go to Ireland you will not see police cars with Police or Policia: you will see on the jackets of the Force and on the cars the words “Garda” which translates as “guardians of the peace” 
We have a Police Ombudsman Commission which was established to investigate citizens’ complaints of alleged abuse of power or poor practices.
As regards our Military services, my Office – The Ombudsman for the Defence Forces (ODF) was established after concerns were expressed, from a number of sources, regarding possible bullying, inter-personal administrative issues, and systemic practices within the Defence Forces that merited review.
My Office was also established in response to a clear demand among members of the Defence Forces for an accessible and fair Appeals procedure for individual grievances which was independent of the Defence Forces Chain-of-Command, the Departmental Secretariat, and the Minister for Defence.  Defence Forces Representative Organisations, especially PDFORRA, the representative organisation for enlisted Personnel, were at the forefront of the campaign to establish my Office.  
The need for an independent Ombudsman to investigate complaints was made abundantly clear through the findings of a Review carried out by an Independent Monitoring Group that reported a lack of confidence in the existing internal Military Complaint handling Procedures.  
However, I should point out that Irish Soldiers have had a legal right to make a formal complaint, since 1954, but the process was internal with the Chief of Staff making a final Ruling on the matter: the Soldier could then merely refer that Ruling to the Minister for Defence by way of Appeal.
It was clear that reform was necessary.  Given the enormous risks that Defence Forces Personnel are prepared to undergo in fulfilling their duty, it was unacceptable that their basic right to an independent hearing of their grievances would go unanswered.
The Irish Government responded to the call for an independent system of Redress and published legislation to establish the Ombudsman for the Defence Forces.  The legislation was enacted into law in 2005.  On the 1st September, 2005, I was appointed Ombudsman for the Defence Forces by the President of Ireland – President  McAleese.
Speaking during the Parliamentary debate on the above legislation to establish my Office (which received all-party support) the then Minister for Defence, stated that the establishment of the Ombudsman for Defence Forces was “a major historical milestone in the modernisation of redress procedures in the Military.”
But, perhaps of more relevance to our discussions today, in addition to providing an Appeal mechanism for individual grievances, the legislation establishing my Office introduced Civilian oversight of Military complaint and grievance handling procedures and, significantly, of a wide range of Military administrative matters.  As such, it is a radical departure and, it has been accepted that, the concept of Ombudsman is never more challenged than in a Military “Chain of Command” structure.
Establishing confidence and credibility with key stakeholders plays a vital role in the work of every Ombudsman.  My previous professional and academic experience in this area has taught me that it is essential to gain trust from the very outset – and that there is a very short time-frame within which to so do.  I do not believe that trust can be taken for granted – it has to be earned.
This was a guiding principle behind all the activities undertaken but especially in the founding year of my Office.  Communication channels, both traditional and those that harness the power of the Internet, were used to ensure that not only the soldiers but all stakeholders - policy makers, and, indeed, the broader public had access to information about the remit and function of my Office.  This communications outreach was invaluable but perhaps, what was most effective was – to use the Military term, “getting boots on the ground.”  
So, I visited all the Barracks and the Training Centres to speak to members and address Command and Staff Courses.  I spoke at their Conferences where I could directly communicate the powers and limitations of my Office to Senior Military Commanders, and enlisted members of the Defence Forces.  This, I believe, was vital in establishing the credibility of the Office.  Moreover, it established a relationship of dialogue through which hopes and fears could be discussed and, from my perspective, expectations managed It is important that stakeholders can put a human face to an Institution and that they can gain an insight into the background and experience of the person in the job.
It is well established universally that the Office of Ombudsman must ‘practice what it preaches’ so accountability and transparency is an inherent part of the work of any proper Ombudsman Institution.
My Office is accountable and must produce an Annual Report which I present to our Parliament every year.  I use the Annual Reports to give account of how the Office works – not just by presenting statistical information but by including anonymous summaries of a cross-section of the Cases (with the prior permission of the Complainant) that I have Adjudicated during the preceding year.
I was particularly pleased to find, when I was compiling the first Annual Report of the Office, which covered the period from December, 2005 to the 31st December, 2006, that so many Complainants agreed to allow the publication of summaries of the Cases they had referred to me with their personal identifying details, of course, held back.
Since the establishment of my Office, I have issued several hundred Reports, setting out my Adjudications and recommendations to the Minister for Defence and the Chief of Staff.
Some recommendations suggest redress in individual Cases, while other recommendations refer to systemic flaws in procedures, processes, or administrative matters within the Defence Forces that require review and reform.
Independent oversight has many values.  It is true to say that recurring grievances on the same issue may signal bad policies or practices, or the mal-administration of what are good practices.  In this light, I have recommended procedural changes across a wide range of practices, including:
	A right of access to view personal records.
	The right to have personal training records updated or omissions/errors corrected.
	Enhanced transparency in Promotion Competition selection processes.
	Reforms of selection procedures to avoid perceptions of bias in selection for Career Courses upon which Promotion depends.
	Basic rights to the principles of Natural Justice and fair treatment.
	Citizens in Uniform principles
	Cancellation of Leave *
	*	This is an issue which reminds us that while we may often view Defence Forces Members solely as uniforms, duty and obedience, they are also fathers, mothers, brothers, sisters and that their right to a family life is not only a personal entitlement but a right that ultimately contributes hugely to the culture and effectiveness of any organisation including the Military.

The Ombudsman is often likened to a “sleeping Policeman”, that is to say that by its very presence, it is acting as an agent of change and a referee of fair treatment.  The Office can beam a spotlight into every area of administration.
The changes in practices and, indeed, culture within administration generally that follow on from the independent oversight function provided by an Ombudsman have long-term benefits, not just by raising standards but by generating the awareness in citizens of the right to fair and independent administration and treatment.
In the pursuit of fair procedures and the principles of Natural Justice, a Military Ombudsman’s job must not be underestimated.  They need courage, patience and tenacity in the quest for accountability and transparency in the treatment of soldiers particularly in light of the many challenges, obstructions and frustrations which they may encounter in their endeavours to investigate the complaints – adjudicate a proportionate and fair remedy and redress of individual Cases, and have their recommendations in relation that redress and systemic issues fully implemented.  
However, when the Ombudsman prevails and is supported by the authorities, the outcomes are positive and represent a cost-effective means of reaching a resolution of disputes.  
Ladies and Gentlemen, it is my submission to you that in order to be truly effective and provide all the benefits that I submit such an Office contributes, the Office Ombudsman must be properly endowed with legally established rights and powers to investigate all aspects of the causes of complaints and grievances.  As the Office develops through the adjudication of diverse cases, it will have a rich resource of precedents.  Though an Ombudsman is not strictly bound by precedent, it is desirable to maintain consistency.  Through its emerging jurisprudence its modus operandi, and its ethos, the Office should gain respect and confidence: and, its reputation for being independent should be unassailable.
Of course, the Ombudsman is not the only actor in this progressive change culture.  In my experience, the effectiveness, in real terms, of a Military Ombudsman’s Office depends on both political leadership and the leadership of the Forces over which the Ombudsman has oversight.
In a Common Law setting, it is safe to say that a Statutory Ombudsman widens access to justice, but this function must be distinguished from the Judicial system in that a Statutory Ombudsman makes recommendations and is therefore dependent on the moral authority underpinning the establishment of the Office to ensure enforcement of findings and recommended remedies, and reform.  The Founding Ombudsman for the Armed Forces in Canada, Mr. Andre Marin, has referred to this as “moral suasion.”  The Office of Ombudsman not only depends on the willingness of the Institutions under its remit to comply with the recommendations but also to have had the wisdom and foresight to envisage the long-term benefits to the Institution as well as to the State.
There can be no doubt that effecting change within large hierarchical institutions, particularly those with a distinct culture, such as Security or Defence Forces, requires leaders with vision, foresight, and moral courage.  Without this commitment to change - and here may I emphasise that I mean in real terms, it must not just be paying politically popular lip-service to the notion - in the long-term interests of an organisation and the State, little would ever change for the better.  I have been particularly fortunate during my term as Ombudsman in that I have had a positive relationship with leaders of the Irish Defence Forces.  There can be no doubt that the reform that has been achieved since the establishment of my Office relies heavily on this breadth of vision and leadership.
In the early days of taking up this job, in 2006, I was invited to become involved in a project to write a Hand - Book directed by ODIHR – in conjunction with the Geneva-based Centre for Democratic Control of Armed Forces (DCAF), to examine the issues of Human Rights and Fundamental Freedoms for Armed Forces Personnel from an International prospective, within reference to principles guided by the concept of “the Citizen in Uniform”.  
I was greatly inspired when I read the preamble, setting out the underlying reasons for drawing up such a Hand - Book, because the words stated, quite simply, that, apart from ensuring Military Personnel had guarantees to their rights to fair treatment and the protection of their human rights, the question was posed as to how could we expect Military personnel to recognise and respect these principles and rights in their own barrack- rooms or when they were engaged on Peace-Keeping Missions in other States.  The simple truth was staring out – you cannot give to others what you do not have yourself.  
If we expect our Armed Forces Personnel to protect the Human Rights of others, then we must, at the very least, make them the beneficiaries of those Fundamental rights.
I was therefore privileged to join the Expert Group which was convened to write “The Hand - Book on Human Rights and Fundamental Freedoms of Armed Forces Personnel.”  Working with the Group on this project was most informative and made me acutely aware of the differences in the approaches in other States to the rights and protections of members of their Armed Forces in relation to the spectrum of subjects included in the study.
It was an honour, indeed, to be invited to give an address at the launch of the Book in Vienna in May 2008.  I understand from Dr Hans Born at DECAF that the Hand - Book is now being up-dated and I commend this Book to you as a source of relevant information.
I must let you know, Ladies and Gentlemen, that since then, there have been three successive Conferences of Ombudsman Institutions for Armed Forces Personnel.  The first was convened by the then German Military Ombudsman in 2009, the second was hosted by the Austrian Ombudsman for Armed Forces and, this year, we convened in Belgrade, at the third of these Conferences, hosted by the Serbian Citizens Protector – Mr Saša Janković.  The range of issues discussed was wide and evidence, if any is needed, that these issues are now recognised as crucial in safeguarding democracy.  There is a Website, organised by DECAF, with the topics and papers which may be of value to those interested in this subject and related matters.
In an increasingly inter-dependent world, the OSCE Code of Conduct (CoC) reiterates the need for a commitment to transparency.  I believe therefore that the enhancement of democracy through the effective oversight of Police and Military Forces speaks for itself, or, at the very least, merits serious consideration.
The OSCE has been seen to work as a powerful enabler in stimulating a broader understanding of policing and security.  As member States of this partnership, we can share experiences, assess the strengths and weaknesses of practical measures that we have adopted and demonstrate our willingness to support bridges to the democratisation of societies.
Through the outreach of the Code of Conduct and the diverse experience and knowledge of the Member States of the OSCE, there is a means of raising awareness and a pool of experience from which we may all derive support and an exchange of ideas, hopes, and fears.
In conclusion, Ladies and Gentlemen, may I say that when I was reading about this whole subject of Civilian oversight in Military matters, at the time of my appointment to this new job, it was said by many commentators that a Military Ombudsman was a democratic corrective: some went further, and submitted that it was a democratic imperative.  

I respectfully propose that this is the case.




 “When we assumed the Soldier, we did not lay aside the Citizen.”  *






______________________________
Paulyn Marrinan Quinn S.C.
Ombudsman for the Defence Forces – Ireland.

June 1775 – address by George Washington to New York Legislature*


10th October, 2011 
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